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January 28, 2005

Mr. Thomas E. Irwin, Commissioner
Alaska Department of Natural Resowrces
550 West 7 Avenue, Suite 1400
Anchorage, Alasks 99501-3650

Dear Commissioner liwin:

Thank yeu for submitting the revised proposed Alaska Coastal Management Program (ACMP) document,
received on December 17, 2004, (or consideration as a program anmendment under the Coastal Zone
Munagement Act (CZMA) (December 17 ACMP Documment). Since recaipl of the December 17 ACMP
Document, the Office of Ocean and Coastal Resource Management (OCRM) and Alaska Department of
Natural Resources (IDNR) stalT have worked together and made significant progress in addressing several
issues regarding the approval of the ACMP amendment. This letter, with enclosures, provides further
comments regarding: your December 16, 2004, letter; CZMA approval issues; and seheduling/timing
issues, OCRM is commitied to working with the state to meet the ohjectives of Alaska House Bill 101
(HB 191) and the CZMA,

Alaska's December 16, 2004, Letter

I'would like 1o brietly clarify some of the process issues concerning QCRM's preliminary approval
decision raised in your Decomber 16, 2004, letter. Alaska’s first program amendment submission, dated
September 30, 2004, was received in OCRM on October 5, 2004, and is referred to in OCRM’s
adminisirative record as the October 5 ACMP Dogument, Alaska’s second program amendment
submission. dated December 16, 2004, was received on December 17, 2004, and is. referred to in
OCRM's administrative record as the December 17 AGMP Document. On Getober 8, 2004, OCRM
determined that the October 5 ACMP Document was insufficient. QCRM's letter dated November 4,
2004, provided Alaska with detailed contments and reguired improvements. Notwithstanding the
October § determination of insufficiency, based on assurances from Alaska of timely resubmission of an
improved amendment, o November 4, 2004, OCRM started the 120-day amendment approval time
period in accordance with CZMA section 306{e).

As stated in OCRM'¢ November 4, 2004, letier, OCRM continues to work diligently to collect
information and data necessary to comply with the National Huvironmerital Policy Aot (NEPA). After
the stite snbrmits to OCRM an ACMP dosutient thal resolves the issues idértified inrthis letrer and
enclosures and proposed regulations revising the ACMP as recommiended i this letter, OERM will be
able to begin the NEPA scoping process. Afier Alaska holds a piiblic lidaring on'the ACMP amentdment
pursuant to CZMA section 306(d)(4) (that can be held in conjunction with OCRM’s NEPA scopitig
meeting), OCRM will be in & position to make a preliminaty approval decision and provite  more
cortain schedule to complete the NEPA progess, pursuant to 15 CFR § 923.82(c). Thierefore, pussuant to
CZMA seclion 306(e)(2) (16 UST 1455()(2)), OCRM exiends tlic ACMP amendment review period
until the NEPA process is complete and its final record of decision on the ACMP progeain amendmerit
request is issued, '
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CZMA Approval lssues

The enclosures provide detailed explanations of the remaining spproval issucs, briefly described below.
OCRM musi be satisfled that the state has addressed these issues before OCRM can initiate the NEPA
process or make a preliminary approval decision.

1 Applivation of District Policies and Desigunted Arens. Revisions must be made to ACMP
regulations or the ACMP document to address CZMA approval issues concerning the following
policies or policy arens: subsistence use policy; natural hazards area policy; important habital
policy: recreational use arens; tourism use areas; commercial fishing and seafood processing
facilities sites; major energy Tacilities sites policy; and the important history or prehistory areas.

OCRM proposes these changos to ensure the ACMP regulations comply with the objectives of
the CZMA and apply the federal consistency requirement to designated areas. The ACMP must
address effects to those nses and resources identified by the ACMP and not be limited to the
location of a project. See e.g., 16 USC §§ 1452(2)(A), (C). (1), 1452(4), 1452(6), 1456(c)(1} and
14566)3(AY; 15 CFR §8§ 923.3(b), 923.11(b), and 15 CFR part 930. Enclosures [ and Hf
diseusses this concern in detail.

2. Compliance with Local Government implementation Requirements - Technigue A, The
ACMP as drafted does not comply with two of the five Technigue A requirements for district
implementation of ACMP policies. (When a stare chooses to implement part of its coastal
management program through Tocal government implementation, the state must meet five
requirements to ensure the local plans are enforced, imder “Technigque A” regulations at 15 CFR
§ 923,42.) The state is not able to assure that coustal management decisions will comply with
ACMY enforceable policies during the development of focal programs, pursuant to 15 CFR §
023.42(6)(2). Also, the state is not ahle to assure that coastal mapagement decisions will comply
with ACMP enforceable policies if a district fails £o adopt a plan, pursuant to 15 CFR §
523.42(b)(3). Enclosure I discusses this concem in detail.

3, Scopc amd Content of District Plans. The ACMP does not clearly articulate the new roile for
digtrict programs. The regulatmns and ACMP docurment must provide clear guidance to the
districts and other affected interasts on the scope and conténit of district programy and policies,
inclnding the “flow from” principle in 11 AAC 114.270¢a)(1), which plays an important role in
deseribing the parameters of distvict policies. The ACMP should consult with OCRM, districts,
and- other affected pmhes o patt of any gffort to anend-this rufe. A key program approvability
requirement is that stafe coastal progravis naust. provnde. a “clear undcmttmdmg of the content of
the program, espemally n _dent:i‘ymg whio will be affected . . .,” and a “cledr sense of difection
and predictability for decision makers who must take uclions purbuant to or consistent with the
Tignagenent prograil, * 15 CFR § 923.3(e)(1y-anid (2) Enclosure IV disepsses this conger in
detail.

4, Habitats Poliey. The ACMP hibitats pahcy at 11 AAC 112,300 does not include clear
mechanisms for the cmmpwh&nswe manqgemant of fish and wildiife habitat, including the
résolution of confliets amuong competing uses of habitat, First, the standaxds proposed i the first
patt of the pelicy do not address’ 1mpacls to the bivlogical avd other funetions of habita, and they
apply only to specified goographic lacations. Second, the cfiteria for designation of “important
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habitat” areas to which broader habitat standards may apply lacks clavity, definition, and
consisiency with ;\ch)rul scientific terminology and concepts. Changes are needed Lo comply
with CZMA requirements including the scope of state enforceabile policies. See 16 USC §
1452(2)(A), and 15 CER §§ 923.3(b), 923.3(c), 923.3(d) and (2}, and 923,40, Bnclosure V
disousses the habitat issuas in detail.

With réspect to scheduling issues, it is imporiant (v have.a mutual understanding of the effect of the
Tuly 1, 2008, deadline established by HB 191. We would like to summarize our anderstanding of the
deadline. A detailed discussion of the deadline and possible alternatives is contained in Enclosure V1L,
ns well as.a tentative schedule for completing the ACMP amendment approval process.

(OCRM understands that DNR has concluded that if OCRM has not approved the ACMP amendment by
July 1, 2005, the state will have no enforceable ACMP standards, becavse the old ACMP standards (6
AAC BO) will no fonger be effective and the new ACMP standards (11 AAC 112) will not be effective
until approved by OCRM. Therefore, after July &, 2005, the federaily approved ACMP would consist of
only the district plans and district enforceable policies already approved by OURM. While the ACMP
amendment i inn transition toward approval, OCRM believes the ACMP could continue to teceive
CZMA grants, fund efforts to revise the ACMP and district plans, and use the distriets’ enforceuble
policies for state and federal congisteney reviews.

While both OCRM and DNR have worked diligently and made significant swrides to complete review of
the ACMP amendment, OCRM will not, despite its best efforts, be able to complete its teview and NEPA
analysis by July 1, 2005. The magnitude of the changes proposed for the ACMP regulations, the
hecessity to develop a revised program docurent, and the absence of complete district plan guidance
raise significant CZMA approvability and NEPA issues. These issues are not easily addressed within the
compressed time period established by state law. In fact, OCRM has not been able to issue.preliminary
approval er initiate the NEPA process because the proposed ACMP revisions and explanations are still in
a state of flux. 1am pleased, however, that there appears to be agreement between our offices that DNR
will further amend the ACMP regulations to address some of the CZMA approval issues.

In-addition, while DNR has provided opporiunities for district and public input, OCRM believes that our
combined efforts to meet the July 1, 20085, deadline, have limited. the ability to have a broader dialogue
between DNR, the distticts and other affected parties on the-content and scope of the now ACMP, As

a result, district and public understanding of the proposed ACMP has suffered. OFf particular concern is
the difficulty d1smcts have encountered in.their effosts to revise district plans to meet the deadline. The
state and QCRM nesd to agree on tasks and a process leading to ACMP approval anil then set fevised:
goals and deadlines. Absumulg DNR submits the proposed regulator 'y ch.mges and revised ACMP
documbnt, as-desgribed in thig letter and énclosures, in February, OCRM wnticipates & program
amendment decision date around December 31, 2005,

n order to address these liming concerns, OCRM recommends that the state continue to rely on the old
ACMP regulations previously approved by OCRM, and not just distriet plans and policies, during
complétion of the ACMP amendment approval process. This would require the state legislature 1o either
remove oi-extend the July 1, 2005, deadline in HB 191, Sec. 49. OCRM also recommends that the
statutory deadline Tar subrnitting district plans be extended witil the final ACMP approval requirements
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have been completed, pursuant to HB 191, Sec. 47(a), so that districts and other affected parties clearly
understand the districts’ role.

Another issue related to scheduling matters is the state’s question of whether OCRM can grant “interim”
or “conditional” approval of the ACMP while the ACMP amendment Is being processed. As discussed
with DNR staft, OCRM niay not grant interim or conditiona! approval, The CZMA does not previde
authority to grant an interim or conditional approval of a coastal management programt or i amendiment
to 4 program. Instead, the CZMA provides specific authority for “preliminary approval” of program :
amendments. The effect of preliminary approval is to allow the continued use of CZMA finds to
implerment the proposed amendment during the CZMA approval proeess, but for ro longer thas six -
months. The CZMA authorizes a preliminary approval when OCRM determines the amendment *is
likely to mept the approval standards in this section [306(d)] ... .” 16 USC 8§ 1455(e). Finally, the
CZMA provides certainly to Tederal agencies and other affected interssts by not mitherizing an
amendiment that has received preliminary approval to be used for federal consistency purposes.

Conelugion

Although the Deceniber 17 ACMP Dacument is improved in many ways over the earlier submission,
revisions are still needed to provide a sufficient description of the ACMP so that-affected parties can

L I et

determine the nature and scope of the changes (o the program. Until such revisions are made, OCRM is

unable to either provide preliniinary approval or begin its NEPA review process. To address deficiencies

within the existing document, QCRM offers specific guidance as deseribed in the enclosures. i
Additionally, QCRM urges the Siate 1o lake necessary action in addressing the July 1, 2005, deadline, in f

order to both ensure.continuity of Alaska's existing program and sufficient time to carefully and
comprehensively review the state’s program wmendmeit submission.

We look forward to continue working with your siaft on this amenidment request. Please contact me or
Bill Millhouset; at 301-713-3155, extension 189, if you have any guestions.

Sincerely,

Eldon Hout
Birector

Hiiclosures

ce: Bill Jefiress, Divector, OPMP
Randy Bates, ACMP Program Manager
John:Katz, Alaska Washingten, D.C. office
Siate Repregentative Paul Seaton
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ENCLOSURES TO OCRM’S JANUARY 28, 2005, LETTER TO ALASIKA REGARDING
ALASKA’S PROPOSED ACMP

The enclosures below are part of OCRM’s January 28, 2005, letter to the Alaska Department of Natural
Resources and provide detailed comments on various aspects of the December 17 ACMP Document.
The comments i these enclosures relate to CZMA approvability issues, the need for more detailed
information, and improved clarity and transparency in the revised ACMP. The enclosures include the
following:

ENCLOSURE1  PROPOSED REVISIONS RELATED TO DISTRICT DESIGNATED AREAS
SUBSISTENCE USE POLICY

NATURAL HAZARDS AREA POLICY

IMPORTANT HABITAT POLICY

RECREATIONAL USE AREAS, TOURISM USE AREAS, COMMERCIAL
FISHING AND SEAFOOD PROCESSING FACILITIES SITES, MAJOR
ENERGY FACILITIES SITES POLICY, AND THE IMPORTANT HISTORY
OR PREHISTORY AREAS

E. OTHER CHANGES TO ACMP DOCUMENT

vawy

ENCLOSUREIl ENFORCEABLE POLICIES AND IMPLEMENTATION TECHNIQUE A AND B

ENCLOSURE Il APPLICATION OF SUBSISTENCE USE POLICY TO OTHER DISTRICT,
STATE AND FEDERAL LANDS AND WATERS — Includes Charts 1,2, 3,4 & 5

ENCLOSURE IV SCOPE AND CONTENT OF COASTAL DISTRICT PROGRAMS

ENCLOSUREY HABITAT MANAGEMENT MECHANISMS

ENCLOSURE VI GUIDANCE FOR COMPLETING THE ACMP AMENDMENT REQUEST
This enclosure is the matrix enclosed with OCRM's November 4, 2004, letter to
Alaska, updated by review of the December 17 ACMP Document

ENCLOSURE VII APPROVAL CRITERIA FOR OCRM’S REVIEW OF THE ACMP AMENDMENT
REQUEST

This enclosure is the mairix enclosed with OCRM’s November 4, 2004, letter to
Alaska, updated by review of the December 17 ACMP Document

ENCLOSURE VIII SCHEDULE/TIMING ISSUES

ENCLOSURE IX LEXICON FOR TERMS USED IN OCRM’S LETTER AND ENCLOSURES



ENCLOSURE I PROPOSED REVISIONS RELATED TO DISTRICT DESIGNATED AREAS

This enclosure describes CZMA approval issues related to district policies and designated areas.
Generally, OCRM understands the proposed ACMP/district enforceable policy/designated area structure
as follows: :

1. For some state ACMP policies a district may develop policies (providing the district meets the
various tests in ACMP rules) that do not have to be tied to a designated area. These are state policies
that do not have language requiring a district to first designate an area. The district policy is treated
like any other state standard and would apply to a project, regardiess of the project location, if the
project is located within the district or would affect district coastal uses or resources;

2. Some district policies require a district to designate an area and, as currently written, the district
policy only applies to projects located in that designated area, regardless of the scope of effects on
coastal uses or resources. A district policy would not apply to a project located outside the
designated area, even when the project would affect the designated area. Likewise the policy would
not apply to a project located outside the designated area when the project affects coastal uses that
occur outside the designated area, which affect uses addressed by the designated area. Under this
second category, there are three subsets of district/designated area policies:

i. Subset one is where districts can designate areas to apply state and/or district policies, when state
policies exist. In this case state policies apply to projects regardless of whether a district
designates an area. If the district does not designate an area, there are no district policies, but the
state policy would still apply to projects in the coastal zone and be implemented by the state.
These policies include the Natural Hazards Area Policy, 11 AAC 112.210, the Important Habitat
Policy, 11 AAC112.300(b)(9), the Major Energy Facilities Sites Policy (11 AAC 114.250(e)),
and the Importani History or Prehistory Areas (11 AAC 114.250(i)). (The latter two are include
hete and not under paragraph 2.iii. below because on pages 98 through 101 of the December 17
ACMP Document, it states there are state standards for these areas, even though it also states
there are no state standards; presumably the state will clarify this in the revised ACMP
document.)

ii. Subset two only includes the subsistence use policy. There is a state subsistence use policy, but
the state policy is not enforceable by the state unless and until a district designates a subsistence
use area. ‘Once a district designates a subsistence vse area, then the state policy, and any disirict
subsistence use policies, would apply to projects within the designated area.

iii. Subset three is where there is no state policy, but the districts are allowed to designate areas and
develop policies. If the districts do so, then the district policies are used by the state for state and
federal consistency reviews for projects occurring within the designated areas. If a district does
not designate an area, then there are no policies, state or district, that could apply to a project.
These policy arcas are recreational use areas, 11 AAC 114.250(c), tourism uvse areas, 11 AAC
114.250(d), and commercial fishing and seafood processing facilities sites, 11 AAC 114.250(f),
as described on pages 98 and 99 of the December 17 ACMP Document.

It is OCRM’s view that the policies described above under number 2 cannot be approved under the
CZMA in their pregent form. Several state policies require districts to designate areas and then limit
application of district, and sometimes state policies, to projects located within the designated areas. For
example, the state’s current subsistence use policy is a statewide policy that can only apply if a district
has a state approved designated area, Further, the state subsistence use policy and any district
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subsistence use policies only apply to aciivities occurring within a designated area. No subsistence use
policy(ies) could ever be applied to a project (on federal or state lands or waters) outside of the district’s
designated area. This would exempt any project not located in the designated area from any subsistence
use policy, even though the subsistence use addressed by the designated area would be affected.

The reason these policies are not approvable in their present form is that the purpose of the CZMA is to
encourage states to identify the uses and resources of a state’s coastal zone and develop enforceable
policies to effectively manage those uses and resources. The, active terms used throughout the CZMA’s
policy objectives and NOAA s program approval regulations address effects and impacts on the state’s
coastal uses and resources. The CZMA and NOAA regulations employ the following terms to convey
effects-based implementation of the CZMA.: “protection;” “improve, safeguard, and restors;”
“comprehensive planning, conservation, and management;” “affecting the coastal zone;” “uses having a
direct and significant impact on coastal waters . . . assure appropriate protection;” “consider individual
and cumulative impacts of uses on coastal waters;” 16 USC §§ 1452(2)(A), (C), (1), 1452(4), 1452(6);
15 CFR §§ 923.3(b), 923.11(b). Moreover, the function of the CZMA federal consistency provision is to
assess and respond to proposed actions that affect coastal uses and resources. 16 USC §§ 1456{c)(1)(A)
and 1456(c)(3)(A); 15 CFR part 930. Therefore, a staie’s coastal management program must address
cffects to uses and resources identified in the state’s program. The mechanism for addressing the effects
cannot be limited in application to the location of a proposed project. A discussion of federal
consistency and its effects-based application to district plans and policies is described in Enclosure IIL

The changes described below under sections A, B, C, D and parts of E are necessary to comply with the
objectives of the CZMA and the application of the federal consistency requirement to activities affecting
a district’s designated areas.

Bnclosure HI describes how the revised district/designated area policies would apply through the CZMA
federal consistency propo/ss to federal agency activities and federal license or permit activities that affect
coastal uses addressed or protected by a designated area, regardless of the location of the activity.
Enclosure Il uses the subsistence use policy as an example.

A. SUBSISTENCE USE POLICY

If the state amended the subsistence use policy and explained the revised policy as described below,
OCRM would be able to find the subsistence use policy preliminarily approvable. (New language is
underlined, deletions in strilieont.)

11 AAC 112.270. Subsistence. (a) A project within a subsistence use area designated
under 11 AAC 114.250(g) or affecting any subsistence use identified for a designated area, must
avoid or minimize impacts to subsistence uses of coastal resources.

(b) For a project withitrasubsistenceusea cardesignatec sva 4250
subject to paragraph (a), the applicant shall submit an analysis or evaluation of reasonably
foreseeable adverse impacts of the project on subsistence use as part of

(1) a consistency review packet submitted under 11 AAC 110.215; and
(2) a consistency evaluation under 15 C.F.R. 930.39, 15 C.F.R. 930.58, or 15

ey U
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C.E.R. 930.76.

(¢) Repealed __/_ /2004,

(c) For the purpose of federal consistency reviews under 16 1.8.C, 1456, projecis will be
subject to paragraphs {a) and (b) in accordance with the requirements of the applicable subpart of
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15 CFR part 930 and other relevant parts of Alaska’s federally approved coastal management
prograin,

The change to paragraph (a) is needed to comply with the effects-based application of the CZMA and the
federal consistency requirement as described above in the beginning of this enclosure and in Enclosure
III. (Needed for preliminary approval.) The change to paragraph (b) is a technical change to make it
consistent with paragraph (a) and is simpler and clearer than repeating language from paragraph (a).
{Needed for preliminary approval.)

Paragraph (c) for the subsistence use policy is not required for preliminary approval, but should be
included to assist the public in understanding how the subsistence use policy will be implemented
through federal consistency reviews. Enclosure 11T describes in detail the consistency process for district
policies, designated areas and the subsistence use policy.

B. NATURAL HAZARDS AREA POLICY

If the state amended the Natural Hazards Areas policy and explained the revised policy as described
above and in Enclosure 111, OCRM would be able to find the policy preliminarily approvable. (Needed
for preliminary approval.)

11 AAC 112.210. Natural hazard areas.

(c) Development in or affecting a natural hazard arca may not be found consistent unless
the applicant has taken appropriate measures in the siting, design, construction, and operation of
the proposed activity to protect public safety, services, and the environment from potential
damage caused by known natural hazards.

C. IMPORTANT HABITAT POLICY

If the state amended the Important Habitat policy and explained the revised policy as described above
and in Enclosures 1T and ¥V, OCRM would be able to find the policy preliminarily approvable. (Needed
for preliminary approval.) For other changes that must be made regarding the habitat policy, see
Enclosure V.

11 AAC 112.300. Habitats.
(b) The following standards apply to the management of the habitats identified in (a) of
this section:
(9) important habitat
(A) designated under 11 AAC 114.250(h) must be managed for the special
productivity of, and effecis to, the habitat in accordance with district enforceable policies
adopted under 11 AAC 114.270(g);

D. RECREATIONAL USE AREAS, TOURISM USE AREAS, COMMERCIAL FISHING AND
SEAFOOD PROCESSING FACILITIES SITES, MAJOR ENERGY FACILITILES SITES
POLICY, AND THE IMPORTANT HISTORY OR PREHISTORY AREAS

If the state amended the discussion of the last bullet for Recreational Use Areas (11 AAC 114.250{(c)),
Tourism Use Areas (11 AAC 114.250(d)), Commercial Fishing and Seafood Processing Facilities Sites
{11 AAC 114.250(f)), Major Energy Facilities Sites (11 AAC 114.250(c)), and the Important History or
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Prehistory Areas (11 AAC 114.250(i)) on pages 98 through 101 of the December 17 ACMP Document
and explained the revised statements as described above and in Enclosure 1II, OCRM would be able to
find the policies preliminarily approvable. (Needed for preliminary approval.)

e Requires that a disirict enforceable policy be written applicable within this area, because
there are ho state standards that address this use. Thus, the district must develop enforceable
policies to be used in concert with the designation of that area to provide the management
measures for addressing uses or activities within or affecting the area.

E, OTHER CHANGES TO ACMP DOCUMENT

These changes are needed to support changes described above in A, B, C or D, or the other enclosures.
Additional changes are described in the other enclosures.

1. December 17 ACMP Document, page 17, last paragraph beginning with “Second, the three-mile limit
is indeed the seaward boundary . . ..” A new fifth sentence is needed to clarify that the OCS coastal
area is intended to be a geographic location description under 15 CFR. § 930.53(a). (Needed for
preliminaty approval.) Without this change the description would not meet the state’s intent to
automatically subject federal license or permit activities occurring on the OCS to federal consistency
review. This change would support changes described in sections A, B, C and D above and the
explanation in Enclosure 11, and the December 17 ACMP Document at section 5.3.9: Designation of
Area and Enforceable Policies Applicable to Those Areas.

This OCS coastal arca seaward of the state’s three-mile limit in federal waters is a
“geographic location™ for purposes of federal consistency reviews under 15 CFR § 930.53(a).

2. December 17 ACMP Document, page 92, second paragraph, beginning with “A recent policy
intetprétation by OCRM . .. .” This first sentence must be deleted. (Needed for preliminary
approval.) The only way to designate areas outside the coastal zone is for federal consistency
purposes for geographic location descriptions, as described in 15 CFR §§ 930.34 and 930.53(a). See
definition of geographic location description in Enclosure IX (Lexicon) and the discussion in
Enclosure III, This is not a recent OCRM interpretation. Past state practice for designated areas on
federal lands does not obviate the CZMA prohibition and OCRM’s long-standing position that the
CZMA. does not grant states the authority to develop regulations (including designated areas) for
federal agencies or on federal lands. The second sentence should become the first sentence and be
amended to read: “The application of designated areas and state and district enforceable policies is

»

3. December 17 ACMP Dogument, page 92, second paragraph, beginning with “A recent policy
interpretation by OCRM . ...” The penultimate and last sentences of the paragraph must be reversed
and amended as described below. (Needed for preliminary approval.) This change is needed to be
consistent with the changes described above under A, B, C, D and E.1.

Thus, a state or district may not establish designations on federal lands. However, a
district’s enforceable policies developed for application within a designated area may be
applied by OPMP to uses or activities that are occurring outside the boundaries of that
designated area through the federal consistency review process.
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December 17 ACMP Document, page 93-94, the entire latter part of section 5.3.9: Designation of
area and Enforceable Policies Applicable to Those Areas, starting with the paragraph that begins,
“For example, if a caribou herd migrates . . . ,” must be deleted and replaced with Enclosure 1I1.
(Needed for preliminary approval.) The current discussion would not be correct if the changes in A,
B, C or D are made. All affected parties must understand how the complicated district designated
area/policies process would apply outside the designated areas. The best way to explain the process
is to include the discussion in Fnclosure 11T and the charts in the ACMP document.

December 17 ACMP Document, page 97, subsection 5.3.9.2: OPMP criteria and process for approval
of designated areas, first set of bullets under “general parameters . .. .” A new bullet must be added
at the end to clarify what the districts can do regarding areas on federal lands. (Needed for
preliminary approval.) OCRM proposes the following:

® A district may propose that OPMP adopt and seek OCRM approval of geographic location
descriptions outside the state’s coastal zone for purposes of federal consistency reviews
under 15 CFR § 930.53(a). The district must show that effects from listed federal license or
permit activities focated in the geographically described location will have reasonably
foreseeable effects on the uses covered by the district’s designated area.

December 17 ACMP Document, page 1035, section 6.1: Applicability of the ACMP Review Process.
OCRM recommends this section explain whether 11 AAC 110.050(b)(2)(B), which states “an area
described in AS 46.40.096(1)(2) that is subject to a consistency determination under 15 CFR part
930" includes “coastal areas” and/or any other geographic location description the state might
propose.

December 17 ACMP Document, page 118, section 6.3.9: Timing, Schedule Modifications, and
‘Terminations, The section, 11 AAC 110.270(a), needs the section provided below, because its
present form could be construed as allowing alterations of federal consistency reviews in violation of
NOAA regulations. (Needed for preliminary approval.)

(4) Any schedule modifications to the timing of consistency reviews by OPMP, the
coordinating agency or a resource agency shall not alter the running of the review periods for
federal consistency reviews, except as authorized by applicable sections of 15 CFR part 930.

December 17 ACMP Document, page 123, subsection 6.5.1: Determination of Scope of the Federal
Consistency Certification. The citation to NOAA’s federal consistency regulations is incortect (‘15
CFR 930.30-930.46"") and needs to be changed to the sections for federal license or permit activities:
“15 CFR 930.50-930.66.”

December 17 ACMP Document, page 124, section 6.6: DEC Carveout. While OCRM has a better
understanding of how the DEC carveout works, it is still a complicated process. OCRM strongly
recommends that DNR include in the ACMP docurent a graphic representation of how the DEC
carveout works for the various DEC/other state agencies/district decisions and state and federal
consistency processes. OCRM found the graphic depictions by DNR staff at one of our recent
meetings to be very helpful to understand this process.



ENCLOSURE II ENFORCEABLE POLICIES AND IMPLEMENTATION TECHNIQUE A
AND B

A state coastal management program must include policies appropriate to the nature and degree of
management needed for uses, areas, and resources identified as subject to the program. 15 CFR §
923.3(d). For example, the state has identified the use of subsistence resources as an important coastal
use pursuant to 15 CFR § 923.11(a}(2). Therefore, the ACMP must include enforceable authorities to
manage subsistence use in the coastal zone. 15 CFR §§ 923.11(a)(3) and 923.41(b).

The ACMP’s enforceable pelicies “must be sufficiently comprehensive and specific to regnlate land and
water uses, control development, and resolve conflicts among competing uses in order to assure wise use
of the coastal zone.” 15 CFR § 923.40(a). The state must be able to ensure that the enforceable policies
will be applied to the identified coastal uses. The state can do this through one or more of Technique A,
BorC. 15 CFR §§ 923.42, 43 and/or 44, respectively. All three techniques require a coastal program to
provide for state implementation/application of its enforceable policies. Alaska proposes to retain the
use of both Techniques A and B.

When a state relies on Technique A, local implementation, the adoption of the applicable state policies,
or local policies, by local governments is mandatory to ensure application of the enforceable policies and
to manage the coastal use. 15 CFR § 923.42(a). There are five principal requirements of Technique A:

1. -The state must have enforceable policies in effect at time of program approval that meet the
-requirements of 15 CFR § 923.3 and serve as standards and criteria for local program
development. 15 CFR § 923.42(b)(1);

2. The state must be able to assure that coastal management decisions will comply with the
program’s enforceable policies during the development of local programs. 15 CFR §
-923.42(b)(2);

3. Ifalocal government fails to adopt a local program, the state must be able to directly implement
the program or prepare and implement a local program on behalf of the local government. 15
CFR § 923.42(b){(3);

4, A state must have a procedure to review and adopt the local programs pursuant to state standards
and provide opportunities for public and povernmental entities, including federal agencies to
participate in local program development and approval. 15 CFR § 923.42(b)(4); and

5. If a local government adopts a local program, but then does not implement the local program, the
state must be able to ensure implementation. 15 CFR § 923.42(b)(5).

Thus, Technique A local programs are called “enforceable” local programs implementing a part or all of
a state’s coastal program. If a state decides not to rely on enforceable local implementation (Technique
A), but rely solely on direct staie regulation (Technique B), the state must have the “direct authority to
plan and regulate land and water uses subject to the management program.” 15 CFR § 923.43(b).

For example, the ACMP subsistence use policy and implementation structure recognize that subsistence
use is a dominant issue for the ACMP and for which the state intends to defer in large part to local
implementation. The state relies heavily on district involvement to manage subsistence uses and uses
Technique A to implement the ACMP subsistence use policy. The proposed ACMP appears to meet
numbers 1, 4 and 5 of the five principle Technique A requirements, 15 CFR §§ 923.42(b)(1), (b}(4) and
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(b)(5). The state has in place standards and criteria to guide local program development, procedures to
review and approve the local programs, and the ability to enforce a local program once adopted if a
district fails to implement the approved local program. For the latter criteria, 15 CFR § 923.23(b)(5),
once a district has an approved local program and an approved designated area for subsistence use, that
designated area and district policy becomes a statewide standard, regardless of local implementation.
OPMP implements the state’s subsistence use policy and any district subsistence use policies through
state and federal consistency reviews. OPMP does this regardless of whether the district is adequately
implementing its district program.

However, it appears that the ACMP does not comply with number 2 of the Technique A requirements.
The state is not able to assure that coastal management decisions will comply with ACMP enforceable
policies during the development of district plans, pursuant to 15 CFR § 923.42(b)(2). The subsistence
use policy is a prime example.

As currently proposed, the subsistence use policy can be implemented only through an approved district
plan. The subsistence nse policy is not enforceable by the state until a district has an approved district
plan and has an approved subsistence use designated area. Only then can the state enforce the
subsistence use policy and only for activities affecting the subsistence uses identified for the approved
designated area. Therefore, the subsistence use policy could not be implemented/applied during district
plan development. There are at least two ways to rectify this approvability problem. The first way is to
amend the subsistence use policy (11 AAC 112.270) to include a new paragraph similar to the following:

(d) During the development of subsistence use areas designated under 11 AAC
114.250(g), OPMP shall apply paragraph (a) and (b) to projects subject to review under
paragraph (c¢).

A second way is to correct the approvability issue and continue to rely on the previously approved
ACMP regulations for state and federal consistency decisions. This would maintain the approvability of
the current ACMP pending compietion of the revised ACMP. As discussed in the letter and Enclosure
VIII this means that the state legislature must either remove or extend the July 1, 2005, deadline in HB
191, Sec. 49.

In addition, it is not clear that the ACMP complies with number 3 of the Technique A requirements. The
state is not able to assure that coastal management decisions will comply with ACMP enforceable
policies if a district fails to adopt a plan, pursuant to 15 CFR § 923.42(b)(3). NOAA’s regulations
provide five ways to meet this requirement, 15 CFR § 923.42(b)(3)()~(v). The state will need to
implement one or more of these provisions. OCRM might consider using the responsibilities of the
Alaska Depariment of Fish and Game’s Division of Subsistence to meet this requirement. Bowever,
because OCRM doces not have sufficient knowledge of the Division of Subsistence’s role, the state needs
to describe how the Division’s authorities would address subsistence use in those areas where
subsistence use is important and the district fails to adopt a district plan.

Alternatively, if the state decided not o have enforceable district plans through Technique A, but only
implement enforceable policies at the state level through Technique B, under the proposed ACMP the
state would not be able to implement the subsistence use policy because the policy would not be
enforceable without the establishment of a district plan and designated area. The result would be that the
state would have no enforceable ACMP policy for a key coastal use, subsistence.



ENCLOSURE 1T APPLICATION OF SUBSISTENCE USE POLICY TO OTHER DISTRICT,
STATE AND FEDERAL LANDS AND WATERS

Enclosure Il describes how the revised district/designated area policies, described in Enclosure I, would
apply through the CZMA federal consistency process to federal agency activities and federal license or
permit activities that affect coastal uses addressed or protected by a designated area, using the
subsistence use policy as an example. OCRM is providing this information at the request of DNR staff
so that the state and districts understand potential scenarios for the application of district policies and
designated areas.

Subsistence is a “critically important use of coastal resources, and [the state] continues to strive toward
the goal of assuring subsistence use of coastal resources.” December 17 ACMP Document at 61. OCRM
agrees that addressing subsistence use is a key factor in the proposed ACMP. See Enclosures 1 and IV
for general discussion of district plan content and approvability.

The discussion in this enclosure assumes arguendo that the state is able to meef the Technique A
requirements as described in Enclosure 1I. This enclosure describes the designated area (DA) structure
for subsistence use areas on district lands, the geographic location description (GI.I}) requirements in
NOAA’s regulations (or “coastal area” under the ACMP) and the federal consistency requirements. To
illustrate this discussion, there are five charts attached:

Chart 1 is a general chart showing: coastal zone, GLDs (coastal areas), seaward and landward coastal
zone boundaries, federal lands and waters, state waters, district boundaries, and designated areas;

Chart 2 applies subsistence use policy to federal agency activities in federal and state waters;
Chart 3 applies the subsistence use policy to federal agency activities on federal and state lands;

Chart 4 applies the subsistence use policy to federal license or permit activities in federal and state
waters,; and

Chart 5 applies the subsistence use policy to federal license or permit activities on federal and state
lands.

A. Subsistence use policy: federal agency activities in federal and state waters, Chart 2

Federal agency activities, regardless of location, are subject to federal consistency and applicable ACMP
enforceable policies, if the federal agency determines coastal effects are reasonably foreseeable. 16 USC
§ 1456(c)(1) and 15 CFR §§ 930.33 and 930.34. This is an affirmative duty on the pait of federal
agencies. Jd. States cannot remove this duty or exclude from the federal consistency process activities
that a federal agency has determined will have reasonably foreseeable coastal effects. Jd. This is not
only because of the duty placed on federal agencies, but because states must provide for public
participation in the review of federal agency activities affecting coastal uses or resources. 16 USC §
1455(d)(14) and 15 CFR §§ 930.2 and 930.42. Once a federal agency has submitted a consistency
determination (CD) to a state, the state is obligated to review the activity, provide for public comment on
the state’s decision and either concur with or object to the CD. The state may, working with federal
agencies, exclude de minimis or beneficial activities from federal consistency, pursuant to the
requirements of 15 CFR §§ 930.33(a)(3) and (a)(4). General, phased and national consistency
determinations under 15 CFR § 930.36 are also available to facilitate state-federal coordination.
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Because of the application of the federal consistency effects test to federal agency activities, as described
in the preceding paragraph, the coastal zone boundary, geographic location descriptions (GLDs) and
subsistence use designated areas (DAs) have little relevance to the application of federal consistency for
federal agency activities. For federal agency activities, GLDs described under 15 CFR § 930.34(b) only
provide notice to federal agencies that the state believes federal agency activities proposed for the GLD
are likely to have coastal effects. Regardless of the location of the federal agency activity, it is subject {o
the state/district’s subsistence use policies if it will affect the subsistence uses for which the district’s DA
was created. The explanations below assume, for purposes of discussion, that the GLDs/coastal areas
apply to both federal license or permit activities and federal agency activities. (The state may also
describe in the ACMP a GLD for purposes of federal license or permit activities under 15 CFR §
930.53(a)(1), but not have it described for federal agency activities under 15 CFR § 930.34(b). The state
would have to make this determination as a categorical matter and not case-by-case application.)

Charit 2 shows a District A’s DA for whale hunting covering an area used for hunting, transportation to
and from whale hunting grounds (both in and outside state waters) and for landing the whales on district
land. The state has a general coastal area, or GLD, for part of federal waters (the straight red line in
federal waters). In addition, the district also proposed, and the state adopted, a more specific GLD (the
peanut-shaped GLD) for an area where federal agency activities and listed federal license or permit
activities are expected to affect subsistence use hunting of whales.

Therefore, federal agency activitiés “A,” “B,” “C,” and “D” shown on Chart 2 are all subject to federal
consistency and must be consistent to the maximum extent practicable with the state’s subsistence use
policy and any district subsistence use policy approved for the DA, if the activities will have reasonably
foreseeable effects on whale hunting covered by District A’s DA.

If District A did not have a subsistence use DA for whale hunting, then under the proposed ACMP
structure, the federal agency would not have to assess effects to District A’s subsistence uses and would
not have to be consistent with the state’s subsistence use policy, even if the activities would affect
subsistence use of the whales. Therefore, if District A does not have a subsistence use DA for whale
hunting and the only effect to Alaska coastal uses or resources is to subsistence whale hunting, then the
federal agency would not have to provide a consistency determination to OPMP.

Federal agency activity “A” (Project A) is located in federal waters outside of a GLD. If the federal
agency determines Project A will cause the whales to deviate from migration routes such that Native
Alaskans would have to travel farther to reach the whales, or might cause the whales to avoid traditional
hunting areas, or would harm the whales harvested by the Native Alaskans, then there would be an effect
on the subsistence use of whales and the federal agency would provide OPMP with a consistency
determination. It would not matter where the effect occurs, whether inside the general GLD, the more
specific GLD (the peanut-shaped GLD), federal waters, state waters or within the DA,

A federal agency might also determine that effects to migration routes or harm to whales are temporary in
nature such that no impact to the ability of Native Alaskans to hunt the whales would occur, and thus
there would not be an effect on subsistence uses covered by District A’s designated area. For example,
the whales might deviate from course due to a physical barrier, but would still enter the traditional
hunting areas. Or, harm to whales from noise would be temporary in nature and not result in course
deviations or other harm. In such cases where the effects would not affect subsistence uge, the federal
agency would not provide a consistency determination.
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Federal agency activitics “B,” “C,” and “D” (Projects B, C and D) are located in the peanut shaped GLD,
in state waters within the DA, and within state waters outside of the DA, respectively. Each project is
subject to federal consistency in the same manner ag described for Project A. The fact that Project B, C
and D lie within the GLD, within the DA or within state waters, is of no consequence to determining
whether consistency applies, except to alert the federal agency that the GLD and DA are areas of
particuiar concern to the state and an area used for subsistence hunting. If Project C or D, proposed to be
located within the coastal zone, were federal agency “development” projects, as defined in 15 CFR §
930.31(b), coastal effects would be assumed and the federal agency would provide a consistency
determination to OPMP, pursuant to 16 USC § 1456(c){2) and 15 CFR § 930.33(b).

B. Subsistence use policy: federal agency activities on federal and state lands, Chart 3

The application of federal consistency to Projects A, B, C and D on state and federal lands in Chart 3 is
the same as that for federal agency activities in federal or state waters, as described above under Chart 2.
Projects A, B, C, and D are all subject to the federal agencies’ determination of whether the federal
agency activity will affect either caribou that are covered under District A’s subsistence use DA for
caribou, or District B’s subsistence use DA for harvesting berries. The fact that Project A, B, Cand D
are located on federal lands, outside the coastal zone on federal lands, inside a DA, or on state lands
outside the coastal zone is of no consequence to determining whether consistency applies, except to alert
the federal agency that the GLD and DA are areas of particular concern to the state and an area used for
subsistence use. H Project C, proposed to be located within the coastal zone, is a federal agency
“development” project, as defined in 15 CFR § 930.31(b), coastal effects would be assumed and the
federal agency would provide a consistency determination to OPMP, pursuant to 16 USC § 1456(c)2)
and 15 CFR § 930.33(b).

As a further example, assume Project B or D would cause caribou to stop migrating through traditional
migration routes (i.e., through the Specific GLD based on effects to caribou hunting that passes through
the federal lands within the coastal zone, federal lands outside the coastal zone and on into interior state
iands) and that the caribou are the subject of District A’s DA. Project B/D would then be subject to
federal congistency and the state’s subsistence use policy and District A’s subsistence use policy for the
caribou DA, because the projects, while located outside the DA, would affect the subsistence use covered
by the DA. Assume further, that the mis-directed caribou would now traipse through District B’s DA for
subsistence harvesting of berries and trample the berries. In this case, the federal agency’s consistency
determination for Project B or D would also have to be consistent with the state’s subsistence use policy
and District B's subsistence use policy for berries.

C. Subsistence use policy: federal license or permit activities in federal and state waters, Chart 4

Federal license or permit activities are only subject to federal consistency pursuant to the listed, unlisted
and GLD requirements of 15 CFR § 930.53. Thus, unlike federal agency activities, a state can detetinine
which federal license or permit activities it will review. States do not have to review unlisted activities
occurring within or outside the coastal zone and do not have to describe GLDs and review listed
activities oceurring outside the coastal zone. Therefore, when a federal license or permit activity is
subject to federal consisiency, the listing and GLD requirements, the coastal zone and GLD boundaries,
and location on federal lands are very important.

Chart 4 shows District A’s DA for whale hunting covering an area used for hunting, transportation to and
from whale hunting grounds (both in and outside state waters) and for landing whales on district land.
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The state has a general coastal area, or GLD, for part of federal waters where listed federal license or
permit activities are subject to federal consistency. However, the state could adopt a more specific GLD
(the peanut shaped GLD on the chart) where federal license or permit activities would be subject to
federal consistency based on effects fo subsistence hunting for whales in that area.

Project A is located in federal waters and outside of any GLD/coastal area described in the ACMP.
Therefore, even if Project A requires a federal license or permit that is on the ACMP’s federal
consistency list for federal licenses or permits and even if the project will affect subsistence hunting of
whales covered by District A’s DA for whale hunting, Project A would be an unlisted activity, pursuant
to 15 CFR §§ 930.53(a)(2) and 930.54. Thus, if OPMP wanted to review Project A for federal
consistency, OPMP would have to notify the applicant, the authorizing federal agency and OCRM that it
intends to review the activity and obtain OCRM approval for the review. OCRM’s decision would be
based on whether OPMP demonstrated that Project A would have a reasonably foreseeable effect on
coastal uscs or resources. Only OPMP can make an unlisted activity request to OCRM.

Project B is located in federal waters, but within an OCRM-approved GLD (the “peanut” GL.D). The
more specific peanut GLD provides greater predictability to the process by only subjecting federal
license or permit activities occurring within the peanut-GLD to federal consistency review. The GLD
should be limited to areas where effects would occur. Therefore, Project B would automatically be
subject to ACMP federal consistency review, the state’s subsistence policy and District A’s subsistence
policies if Project B requires a federal license or permit included on the ACMP’s federal consistency list
for federal license or permit activities.

If Project B required a federal license or permit that is not on the ACMP federal consistency list, then
OPMP would have to follow the unlisted activity procedure and seek OCRM approval to review Project
B, even though Project B is located in a GLD,

Projects C and D are located in state/district waters. If Project C or D requires a federal license ar permit
included on the ACMP federal consistency list for federal license or permit activities, the projects are
automatically subject to ACMP federal consistency review. If Project C or D required a federal license
or permit that is not on the ACMP federal consistency list, then OPMP would have to follow the unlisted
activity procedure and seek OCRM approval to review Project C and D, even though the projects are
located in state/district waters and even though Project C occurs within a DA.

If District A did not have a subsistence use DA for whale hunting, then under the proposed ACMP
structure, the applicant would not have to assess effects to District A’s subsistence uses and would not
have to be consistent with the state’s subsistence use policy.

D. Subsistence use policy: federal license or permit activities on federal and state lands, Chart 5

The application of federal consistency to Projects A, B, C, or D on state and federal lands in Chart 5 is
the same as that for federal license or permit activities in federal or state waters; as described above
under Chart 4. Thesefore, Praject A, located on federal land outside the coastal zone, and outside any
GLD/coastal area, would be an unlisted activity, even if Project A requires a federal license or permit
that is on the ACMP federal congistency list.

Project B is located on federal land outside the coastal zone, but within an OCRM-approved GLD for
federal license or permit activities. The state, based on district recommendation, adopted the specific



5

GLD to cover the area where federal license or permit activities would be expected to affect subsistence
use caribou hunting. Therefore, Project B would automatically be subject to ACMP federal consistency
review, the state’s subsistence policy and District A’s subsistence use policies if Project B requires a
federal license or permit included on the ACMP’s federal consistency list for federal license or permit
activities. This would alsc be the case if Project B were located within the part of the specific caribou
GLD that is [ocated on state lands outside the coastal zone (Project B2).

If Project B were located on excluded federal lands within the boundaries of the coastal zone (Project
B3), and Project B3 required a federal license or permit listed on the ACMP federal consistency list for
federal license or permit activities, it would be automatically subject to ACMP federal consistency
review, the state’s subsistence use policy and District A’s subsistence use policics. This would be the
case even if QOPMP had not described the specific caribou GLD, because federal lands located within the
boundaries of a state’s coastal zone (“federally excluded lands™) are automaticaily a GLD, pursuant to 15
CFR § 930.53(a)(1).

Project C is located within District B’s DA for subsistence berry harvesting. If Project C requires a
federal license or permit included on the ACMP federal consistency list for federai licénse or permit
activities, the project is automatically subject to ACMP federal consistency review, the state’s
subsistence use policy and District B’s subsistence use policies.

Even though Project C2 is located outside District A and B*s designated subsistence use areas, because it
is within the ACMP coastal zone it is subject to ACMP federal consistency review in the same manner as
that for Project C. As is the case for all federal consistency reviews, OPMP makes the consistency
decision and would determine whether it is reasonably foreseeable that the project would affect
subsistence uses and whether and to what extent the state/district subsistence use policies apply.

Project D is located on state land, outside the coastal zone, but within the ACMP’s general coastal
area/GLD, and Project D requires a federal license or permit included on the ACMP federal consistency
list. In this case even though Project D is not in the specific caribou GLD, the project is automatically
subject to ACMP federal consistency review, the state’s subsistence use policy and District A’s catibou
subsistence use policies and Digtrict B’s betries subsistence use policies, because it is listed and within a
(GLD. The state could choose, however, to narrow the application of the state and district subsistence use
policies to projects in aréas landward of the coastal zone. To achieve this goal, OPMP could either
remove the general coastal area/GLD description from the ACMP, or describe specific subsistence use
GLDs so that the ACMP federal consistency list for federal license or permit activities apply only to a
particular coastal effects within the specific GLD, e.g., subsistence use of caribou or berties.

If Project B, B2, B3, C, C2 or D required a federal license or permit that is not on the ACMP federal
consistency list, then OPMP would have to follow the unlisted activity procedure and seelkk OCRM
approval to review Project B, if it wanted to review the project, even though the projects are located in
either the coastal zone, District B’s DA or a GLD.
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ENCLOSURE IV SCOPE AND CONTENT OF COASTAL DISTRICT PROGRAMS

State coastal management programs must provide a “clear understanding of the content of the program,
especially in identifying who will be affected . . . ,” and a “clear sense of direction and predictability for
decisionmakers who must take actions pursuant to or consistent with the management program.” 15 CFR
§ 923.3(e)(1) and (2). Likewise, the ACMP must explain how the coastal uses subject to the ACMP will
be managed. 15 CFR § 923.11(a)(3). This includes clearly describing the districts’ role in the ACMP.
The ACMP must clearly articulate what the new district role will be in the ACMP, Likewise, by rule and
in textual explanation, the ACMP must provide clear guidance to the districts on the scope and content of
district programs and policies.

As described in Bnclosure II, the CZMA offers states several ways to implement their coastal
management programs. Both the pre-existing and the proposed ACMP rely on local implementation
programs and direct state control (Techniques A and B). Under the CZMA, states have considerable
discretion in the responsibilities delegated to local governments. OCRM agrees with the goals of HB191,
in particular subsection (3) of the findings which state,

there is a need to update and reform the district coastal management plans under the ACMP so
that the local enforceable policies are clear and concise, provide greater uniformity in coastal
management throughout the state, relate to matters of local concern, and do not duplicate state
and federal regulations.

When OCRM reviewed HB 191, we recognized that while district programs would need revision, they
would continue fo be an important part of the ACMP. OCRM finds that the lack of clarity regarding
district plans and enforceable policies is such that the districts’ role cannot be adequately determined.
This has significantly impaired the ability of districts to complete their plan revisions by July 1, 2005.
This is due in part to incomplete and varying interpretations of the district’s role over time. This
enclosure and Enclosure 1 describe the changes required to address this issue.

Section 5.3 of the December 17 ACMP Document, must be revised and expanded to pravide clear and
precise guidance on district plan and policy development, The January 12, 2005, draft language
submitted to OCRM provides a good foundation. Further clarification is needed in the discnssion of all
of the district plan requirements on pages 72 and 73 of the December 17 ACMP Document, regarding the
content of district policies. This information is necessary for preliminary approval and must be available
to all affected interests, both in the program document and on the ACMP website before OCRM begins
its NEPA scoping process. The revised ACMP document should also contain an expanded set of model
policies covering the complete set of ACMP coastal issues that could be approvable under the proposed
ACMP regulations. QCRM also found the decision tree discussed in the January district conference call
to be helpful, and suggests that it be included in the text.

The district planning document issued by OPMP in December 2004 is a usetul document. It covers a
broad array of planning issues that have been raised by the districts. This document should be updated
and revised to reflect ourrent ACMP policy and interpretations and be made available on the ACMP
website prior 1o the initiation of the NEPA scoping process.

The “Flow From” Concept

An area of regulatory uncertaiuty is the “flow from” requirement. This requirement, as articulated in
11AAC114.270(a)(1), states that only those specific uses and activities that are discussed in the ACMP
state standards can be addressed by district policies. OCRM’s understanding of DNR’s interpretation of
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the “flow from” requirement is that it further limits district policies to the specific “impacts”™ or
“characteristics” related to the specific uses and activities identified in each ACMP standard. OCRM
further understands that DNR is proposing to undertake rulemaking to revise the ACMP regulations to
clarify the “flow from” concept so that it conforms with this more narrow interpretation.

The proposed DNR interpretation, would preciude districts from {filling the “gaps” in the ACMP
standards to address specific local resource issues, or in the context of HB 191, “matters of local
concern.” As OCRM understands it, district policies could only further elaborate on what is already
explicitly addressed in the ACMP policies. The fact that the flow from requirement and the other
requirements for district policy development, for the most part, limit the activities and effects that
districts can address in their plans, raises a significant concern about whether the ACMP standards, when
combined with policies in district programs, are broad enough in scope to provide the comprehensive
management needed for uses, areas, and resources that are of importance to the state. See 15 CFR §

923.3(d).

Before DNR undertakes rilemaking to revise the “flow from” requirement, DNR should consult with the
affected districts, and OCRM, to determine the effects of the proposed change, and whether the proposed
revision will leave gaps in the ACMP’s ability to sufficiently manage Alaska’s coastal uses and
resources, either through state or district implementation.

The Coastal Development Policy

Subsection 11 AAC 112.200(c) of this policy and supporting text are found at pages 56-57 of the
December 17 ACMP Document. The policy and supporting text contradict one another. The policy
states that projects must comply with Corps of Engineer regulations found in 33 CFR parts 320-323. The
text, however, states “that the standard is not intended to require compliance” (gic). While not an
approvability issue, the text needs to be modified to be consistent with the regulatory langunage.



ENCLLOSURE ¥V HABITAT MANAGEMENT MECHANISMS

State coastal management programs manage for the protection of wildlife and their habitat through a
variety of mechanisms and policies identified in NOAA regulations. Mechanisins to manage coastal uses
and resources 1ust assure appropriate protection of those areas and resources that make the state’s
coastal zone a unique, vulnerable, and valuable area, including natural resources and fish and wildlife
habitat. 16 USC § 1452(2)(A); 15 CFR § 923.3(b}. The management program must contain a broad
class of policies for resource protection, management of coastal development and simplification of
governmental processes. 15 CFR § 923.3(c). The policies must also be clear and predictable in their
implementation and provide management mechanisms appropriate to the needs of the coastal resources
and uses. 15 CFR § 923.3(d) and (¢). The enforceable policies of the state’s management program must
be sufficiently comprehensive and specific to resolve conflicts among competing nses, control
development and regulate land and water uses. 15 CFR § 923.40.

The ACMP’s proposed habitats policy at 11 AAC 112.300 provides two ways for the state’s coastal
habitais to be managed. First, the state identifies habitats in the coastal zone subject to the ACMP and
sets forth general standards that apply to their management. These include eight areas; offshore areas,
estuaries, wetlands, tideflats, rocky islands and sea cliffs, barrier islands and lagoons, exposed high-
energy coasts, and rivers, streams, and lakes and the active floodplains and riparian management areas of
those rivers, sireams and lakes.

Second, the state breaks out “important habitats” to include either any of the first eight habitats that are
listed, or other habitats in the coastal zone that are specifically designated or identified under various
requirements, including being “shown by written scientific evidence to be significantly more productive
than adjacent habitat.” Under the proposed ACMP rules, districts may only deveiop habitat policies
through this second avenue. As stated in the ACMP rules, important habitat:

(A) designated under 11 AAC 114.250(h} must be managed for the special productivity of the
habitat in accordance with district enforceabie policies adopted under 11 AAC 114.270(g); or
(B) identified under (c)(1)(B) or (C) of this section must be managed to avoid, minimize, or
mitigate significant adverse impacts to the special productivity of the habitat. (11 AAC
112.300(b)(%).)

OCRM finds the ACMP habitats policy does not include clear mechanisms for the comprehensive
management of fish and wildlife habitat, including clear mechanisms for the resolution of conflicts
among competing uses of habitat. First, the general policies and standards proposed by the state do not
address impacts to the biclogical functions of habitat, and they apply only to designated geographic
locations. Second, the criteria for designation of important habitat areas to which the broader habitat
policies and standards could apply lack clarity, definition, and consistency with accepted scientific
terminology and concepts. The specific issues and proposed solutions are discussed below.

1. Coastal Habitats 1-8: As discussed above, state standards have been developed for eight specific
types of coastal habitats. 11 AAC 112.300(a). However, with the exception of two of those habitats
which include consideration of coastal species (rocky islands and sea cliffs, and barrier islands),
management of the resources is limited to physical effects, such as water flow and circulation issues, and
avoiding, minimizing, or mitigating “significant adverse impacts to competing uses such as commercial,
recreational, or subsistence fishing, to the extent that those uses are determined to be in competition with
the proposed use.” 11 AAC 112.300(b). The policy is silent on the biological functions of habitat, many
of which are significant coniributors to coastal values and resources and coastal uses. The policy does
not acknowledge the scientific premise that the opportunity to engage in fishing, for example, relies on
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the proper biological function of the habitat to support the species targeted in commercial, recreational
and subsistence fishing. Nor is the policy comprehensive in its approach to habitat management, which
prevents the state standards from addressing the underlying biological functions of habitat which sustain
the plant and animal life, which are then subject to commercial, recreational and subsistence fishing. For
example, the wetlands management standards only address water flow and natural water circulation,

In addition, the phrase “such as commercial, recreational, or subsistence fishing,” throughout 11 AAC
112.300(b)(1) is unclear and confusing. The phrase “such as” implies that the uses listed are examples of
a potentially unlimited list of uses. However, the intent of the phrase as it is applied in the habitat policy
appears to be limiting consideration of conflicting uses to commercial, recreational and subsistence uses.
In addition, the previous ACMP policy used this language in such a way that made it clear that the intent
was to apply it only to commercial, recreational or subsistence fishing. Clarification is needed in the
ACMP document on whether there has been a change in the policy to broaden the meaning of the phrase
to examples, or whether the drafting change unintentionally altered the meaning of the policy.

Additional language or revised standards are needed to address OCRM’s concerns regarding the habitats
policy’s ability to comprehensively address all of the characteristics of habitats. The management
standards for offshore arcas, estuarics, wetlands, tideflats, exposed high energy coasts, rivers, streams,
and lakes, and important habitat could be revised to include the language that currently appears under the
rocky island and sea cliffs habitat standard: *“avoid, minimize, or mitigate significant adverse impacts to
habitat used by coastal species.” Alternatively, this could be inserted as a global policy that applies to all
of the habitats under 11 AAC 112.300(b).

2. Important Habitats:

One way for DNR, and the only way for districts, to develop more comprehensive standards and policies
for any of the coastal habitats listed in 11 AAC 112.300(b)(9)(A)(1)-(8) or other habitats that could
address the lack of management of the biological values and functions of habitat as described above, is
through designation of the habitat as an “important habitat.” This part of the habitat policy provides for
the protection of “special productivity” of “important habitats™ that can either be designated by the
districts, identified by DNR during permit review, or be identified through several existing state
conservation programs. However, as discussed below, the current regulatory language does not use
generally accepted scientific terminology, nor are the terms defined within the regulations or the ACMP
document. The result is that the ACMP has established a standard for designating important habitat that
would be difficult to meet, and might make important habitat protection unattainable, without further
clarification.

In 11 AAC 112.300(c)(1){B){ii), one of the elementis required for designating an “important habitat” is
“written scientific evidence [that a habitat is] significantly more productive than adjacent habitat.” First,
gince the state is requiring written scientific evidence to support the designation of 4 habitat as
“important,” it must provide a clear explanation or definition of what “written scientific evidence” means
so that it is a standard understandable to the users, districts, scientific community and other affected
interests.

Second, the new ACMP regulations do not define either “productive™ or “significantly more productive,”
To the best of OCRM’s knowledge, no such term as “significantly more productive” is used in the
scientific community when describing habitats. OCRM is familiar with the scientific terms “biologically
productive,” and “fully functioning biological conditions” to describe a habitat which is important.



3

Without a definition in the ACMP or use of a term of art generally accepted in the scientific community,
the policy lacks sufficient clarity to provide notice of the content of the standard to users, districts and
other affected interests. Therefore, the state needs to clarify the “significantly more productive” standard
for designating important habitat, and either define with specificity what it means by that term and how it
intends to measure “productivity” or use terminology or a standard generally accepted in the scientific
community which would be clear and understandable. In addition, it would be appropriate to address the
values habitat provides to coastal uses and resources by using a more comprehensive approach that
incorporates the multiplicity of factors which make a specific location an “important habitat.”

Third, the term “adjacent habitat,” must either be changed or clarified. Typically, comparing the
importance of habitat is accomplished by examining the quality, location, distribution, and demand for
tesources on a landscape, ecosystem or regional basis and is limited to one habitat type, rather than
comparing it to its adjacent habitat, which may or may not be the same type of habitat. As it is currently
written, Alaska’s “important habitat” designation criteria does not distinguish between different types of
adjacent habitats, or whether it is intended to mean similar habitats “adjacent” (defined in the December
17 ACMP Document as “near but not necessarily touching”) to the important habitat. It appears that
under the proposed ACMP, any habitat adjacent to an area that has been identified as “important
habitat,” could not be designated important habitat itself, even if it was an entirely different habitat type
with its own unique qualities. The adjacent habitat could also be “significantly more productive” and
managed for some other important species, but still not be considered for important habitat designation
due to its location adjacent to the important habitat.

As an example, in one ecosystem, a wetland, a tidal flat, and an estuary could all be adjacent to each
other (under the state’s existing definition of adjacent). As the regulations are currently written, if any
one of those habitats were identified as “important habitat,” then neither of the other ones could also be
designated. In some cases, the value of the most productive habitat may be intrinsically linked to its
physical relationship to another one or both of those other habitats.

As OCRM has proposed, the issues identified here concerning clarity and comprehensive management
for coastal values can be satisfied by the state in several ways. The regulatory langnage used as the
standard to designate important habitat must be clarified through regulatory revisions, or the state must
provide sufficient definitions for its regulatory terms that they will be understood in the community of
users, the scientific community, the districts and other affected interests. To ensure clarity and
enforceabilty, OCRM prefers that these clarifications be made in regulations. Finally, subsection (9),
which addresses important habitats, needs to be amended to incorporate effects language, as described in
Enclosure L.
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ENCLOSURE VIII SCHEDULE/TIMING ISSUES

Before discussing scheduling issues, it is important to understand the state’s deadline of July 1, 2005.
Below is OCRM’s understanding of the deadline and alternatives for addressing its consequences.

The state’s July 1, 2005, deadline is derived from sections of HB 121 and the new ACMP regulations.
DNR was charged with adopting new ACMP regulations that are “effective” no later than July 1, 2004.
HB 191, Sec. 46(a). ACMP regulations previously approved by OCRM (the “old ACMP regulations™), 6
AAC 80 and 6 AAC 85, remain “effective” until the new ACMP regulations are effective. HB 191, Sec.
46(b). (6 AAC B0 are the ACMP standards, which would be replaced by 11 AAC 112; and 6 AAC 85 are
the guidelines for district programs, which would become 11 AAC 114.) However, the old ACMP
regulations, 6 AAC 80 and 6 AAC 85, are annulled on July 1, 2005, even if new ACMP regulations are
not “effective.” HB 191, Sec. 49. District plans and their enforceable policies remain in effect until July
1,2006. HB 191, Sec. 46(c). Within one year of the effective date of new ACMP regulations, or July 1,
2005, whichever date is later, districts must submit new plans for DNR review and approval. Id. Under
11 AAC 112.010 the new ACMP regulations, adopled July 1, 2004, and amended October 29, 2004, do
not apply to consistency reviews (state or federal consistency reviews) until OCRM has approved the
regulations.

OCRM understands that the result of these state statutory and regnlatary provisions is that, by combining
the requirements of HB 45, 46(a) and 49, DNR has concluded that the state will have no enforceable
ACMP policies on July 1, 2005. This is because the old ACMP standards (6 AAC 80) and the old
district program guidelines (6 AAC 85) will no longer be state law and the new ACMP regulations
adopted on July 1, 2004, and amended October 29, 2004, would not be approved by OCRM by July 1,
2005 and therefore not “effective.” Therefore, after July 1, 2005, the federally approved ACMP would
consist of only the district plans and district enforceable policies already approved by OCRM, However,
by rule, 11 AAC 112.010, DNR stayed the application of only the new ACMP standards (11 AAC 112)
until OCRM approval is complete. If 11 AAC 112.010 were repealed or modified, the new ACMP
standards may be applicable for state purposes, regardless of the July 1, 2005, deadline, but not for
CZMA purposes. The state has not stayed the application of the new district program guidelines (11
AAC 114) or the new consistency procedures (11 AAC 110). The district plans and policies could be
used by DNR for its state and federal consistency reviews. The district plans and policies remain in
effect until July 1, 2006. As a matter of state law, the state met the requirement in HB 191, Sec. 46(a) to
have “effective” regulations in place by July 1, 2004. In any case, OCRM does not see that the entire
ACMP “sunsets” on July 1, 2005,

OCRM recommends the state continue to rely on the old ACMP regulations previously approved by
OCRM, and not just district plans and policies, during the compietion of the ACMP amendment approval
process. This would require the state legislature must either remove ot extend the July 1, 2005, deadline
in HB 191, Sec. 49. Removing or extending the July 1, 2003, deadline and continued reliance on the old
ACMP standards while the ACMP is in transition is the optimal method of addressing the problems
presented by the deadline. '

Alternatively, the state may remove or amend the language in 11 AAC 112,010 that precludes the
application of the new ACMP standards until OCRM approval. This would make 11 AAC 112 effective
as a matter of state law, but not applicable to ACMP federal consistency reviews. If the state amends the
ACMP regulations and the ACMP document sufficiently to allow OCRM to issue preliminary approval,
then the state would be able to expend CZMA funds to implement the new ACMP regulations for a six-
menth period. However, the new regulations could not be used for federal consistency purposes. See 16
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USC § 1455()(3)(B). Federal consistency decisions would be based on the old ACMP regulations {if
the July 1, 2003, deadline were removed allowing continued use of the old ACMP regulations), or the
previously approved district plans and policies if the July 1, 2005, deadline is not extended.

If the July 1, 2005, deadline is not altered and the OCRM-approved ACMP contains only the enforceable
policies in the district plans, this would have long-term approvability consequences for the ACMP,
particularly under NOAA’s “Technique A” requirements for local govermument implementation of a
state’s coastal management program, 15 CFR § 923.42, as discussed in Enclosure II. However, while the
ACMP amendment is being developed and is in transition toward approval, OCRM believes the ACMP
could continue to receive CZMA grants, fund efforts to revise the ACMP and district plans, and use the
districts’ enforceable policies for state and federal consistency reviews. Of course, if the ACMP
amendment is not approved, the use of only the district plans would be insufficient to sustain a federally
approved coastal management program.

Another important timing issue is the deadline for the completion and submission of new district plans.
All district plans are scheduled to be submitted to DNR on July 1, 2005, and approved by DNR by July 1,
2006, when the old district plans sunset. The development of these new plans, however, has been
hampered by the lack of consistent and clear guidance on the scope and content of district plans. In fact,
the ACMP regulations were revised October 29, 2004, and may be revised again this spring. Therefore,
OCRM recommends that the statutory deadline for submitting district plans be amended to allow districts
time to develop plans based on the final ACMP approval requirements have been completed, pursuant to
HR 191, Sec. 47(a), and affected parties have a clear understanding of the districts’ role in the ACMP.

Tentative schedule is on next page.




Tentative Schedule

The time periods below are estimates and depend on when documents are submitted and whether OCRM
determines the state has satisfied the approvability criteria of CZMA section 306(d) and 15 CFR part 923. The
schedule starts when OCRM receives DNR's response lo this letter. The time petiods are an estimate after each

preceding time period. Assuming time period 0 starts in February, OCRM anticipates a decision date around

December 31, 2005.

Time
Period | Duration Action
(TP)
0 OCRM reccives from DNR proposed approvability/ regulatory changes and
revised ACMP document, in response o this letter,
1 4 weeks after TP 0 | OCRM determines whether draft proposed regulatory changes and revised
Action document meets CZMA approvability requirements and the revised ACMP
document is sufficiently clear to be the basis of preliminary approval and NEPA
scoping.
2 1 to 2 weeks after Assuming OCRM concurs with DNR’s proposed changes, DNR publishes its
TP 1 Action notice of proposed rulemaking with the changes necessary to address
approvability issues.
3 1 to 2 weeks after DNR publishes its 30-day notice for its CZMA section 306(d}(4) hearing and
TP 2 Action OCRM notices the NEPA scoping meetings.
4 4 to'6 weeks after OCRM conducts NEPA scoping meetings simultaneously with Alaska’s
TP 3 Action 306(d)(4) hearings in Anchorage and Juneau, and possibly other outlying areas,
5 2 to 4 weeks after ACMP final regulatory changes are published by DNR and provided to OCRM.
TP 4 Action
0 2 to 3 weeks after OCRM determines if the ACMP final rule still meets CZMA approvability
TP 5 Action criferia (if proposed rule is accepted by OCRM and the final rule does not have
substantive changes, the OCRM will accept final rule) and OCRM issues
preliminary approval decision if appropriate.
7 4 to 8 weeks after OCRM issues DEIS and scheduies hearings on DEIS.
TP 6 Action
8 2 to 8 weeks afier Public comment period on DEIS and OCRM holds hearings on DEIS (assumes
TP 7 Action public comment period of 60 days).
9 8 to 16 weeks after | OCRM issues FEIS and final decision approving or denying revised ACMP

TP 8 Action




ENCLOSURE IX LEXICON FOR TERMS USED IN OCRM’S LETTER AND ENCLOSURES

This enclosure defines various terms used throughout OCRM’s letter and enclosures. QCRM is
providing this lexicon to ensure that all parties have the same understanding of CZMA and ACMP terims,
procedures and requirements.

ACMP: The Alaska Coastal Management Program as proposed to be amended by DNR/OPMP,

coastal area(s): The coastal areas are described in the ACMP and are the geographic location
descriptions (GLDs) outside Alaska’s coastal zone (on both state and federal lands and waters), purguant
to NOAA regulations at 15 CFR § 930.53(a). The coastal area is nof the coastal zone. Federal lands
within the boundaries of the state’s coastal zone are automatically a “coastal area,” or GLD, pursuant to
15 CFR § 930.53(a)(1).

coastal zone: The coastal zone is described in the ACMP pursuant to 15 CFR part 923, subpart D and is
the land and water area subject to the programs and policies of the federally approved ACMP. The
coastal zone extends seaward to the extent of state jurisdiction (3 nautical miles) and varies in distance
landward.

CZMA: The federal Coastal Zone Management Act of 1972, as amended. 16 USC §§ 1451-1465.

consistency certification: A statement certifying that a proposed federal license or permit activity
complies with the enforceable policies of a state’s federally approved CZMA program and will be
conducted in a manner consistent with such program, A non-federal applicant for a required federal
license or permit provides the state CZMA agency with a consistency certification, pursuant to 15 CFR
part 930, subpart D, ift (1) the federal license or permit activity is included on the state’s federal
consistency list and is located within the coastal zone; (2) the federal license or permit activity is
included on the state’s federal consistency list, the activity is located outside the coastal zone and the
activily is focated within a geographic location described in the state’s CZMA program (a “GLD™); or (3)
OCRM approves the state’s request to review the activity as an unlisted activity, because the federal
license or permit activity is not included on the state’s federal consistency list or because a listed activity
is located outside the coastal zone and not within a GLD.

consistency determination: A statement, supporied by accompanying information, that a federal agency
activity will be consistent to the maximum extent practicable with the enforceable policies of a state’s
CZMA program. A federal agency proposing an action, regardless of the location of the proposed federal
action, provides the state CZMA agency with a consisténcy determination, pursuant to 15 CFR part 930,
subpart C, if the federal agency determines its activity will have a reasonably foreseeable effect on a
state’s coastal uses or resources.

consistency decision: The state CZMA agency’s concurrence or objection with a consistency
certification or consistency determination, Only the lead state CZMA. agency may issue a consistency
decision. However, the state CZMA agency coordinates its consistency decision with other state
agencies and local governments that are part of the state’s CZMA program, and provides for public input
into its consistency decision. The lead state CZMA agency for the ACMP is DNR/OPMP. OPMP makes
all federal consistency decisions for the ACMP applying all applicable ACMP enforceable policies,
including district policies.
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designated area (DA): An area within district boundaries, described in a district plan, in which
subsistence use is an important use of coastal uses or resources. Districts may also develop subsistence
use policies for the DA in addition to the state’s subsistence policy, pursuant to ACMP requirements.
For the same reasons that enforceable policies cannot be written to apply to federal agencies or federal
lands and waters, the state or a district cannot establish designated areas for federal lands or waters.
Rather, designated areas must be created to apply only to areas within the state’s jurisdiction and to the
uses or resources of the state’s coastal zone. The state and local policies and designated areas can then
apply to activities on federal lands or waters through the ACMP’s federal consistency review authority.

district: A district includes various forms of local government in Alaska that contain a portion of the
coastal area of the ACMP.

district plan: In order for districts to participate in the ACMP, they must develop a district plan
consistent with Alaska Statute 46.40.030 and ACMP regulations. A district cannot have a DA or district
subsistence vse policies unless it first has a district plan approved by the state,

DNR: Alaska’s Department of Natural Resources.

enforceable policy: An enforceable policy is a state or local law, reguiation, or policy that is legally
binding on the citizens of the state. See CZMA section 304(6a); and 15 CFR § 930.11(h). Legally
binding means that the policy must be applied through a state or local enforceable mechanism, such as a
state permit program, local ordinances, a state law requirement that state agencies apply the policy in
their decisions, etc. An enforceable policy must only apply within state jurisdiction — it cannot be
enforceable if it applies to federal lands or federal agencies, unless authorized by federal law other than
the CZMA. (The policy is then applied to federal agencies and activities on federal tands through federal
consistency.} Before a state’s enforceable policy can be applied through federal consistency, OCRM
must approve the enforceable policy and any changes to the enforceable policies.

federal agency activity: An action proposed by a federal agency that will have a reasonably foreseeable
coastal effect on a state’s coastal uses or resources. For example, mineral lease sales by the Bureau of
Land Management or the Minerals Management Service, timber sales by the Forest Service, dredging by
the Army Corps of Engineers. Federal agency activities use the procedures at 15 CFR part 930, subpart
C. The procedures for federal license or permit activities at 15 CFR part 930, subpart D, do not apply to
federal agency activities.

federal consistency: Federal consistency is the CZMA requirement that federal actions that have
reasonably foresecable effects on any land or water use or natural resource of the coastal zone (also
referred to as coastal uses or resources, or coastal effects) must be consistent with the enforceable
policies of a coastal state’s federally approved coastal management program. There are four basic types
of federal actions: federal agency activities, federal license or permit activities, outer continental shelf
(OCS) plans, and federal financial assistance to state and local governiments. See
http://coastalmanagement.noaa.gov/czim/federal consistency.html for more information on federal
consistency.

federal consistency list(s): States list in their federally approved CZMA programs the federal actions
that are important fo a particular state. Federal consistency lists must be located in one place in the
state’s CZMA program document or regulations, not in district plans. Federal consistency lists are
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recominended for federal agency activities, but are not required. For federal agency activities, the
activity is subject to state federal consistency review if the activity will have coastal effects, regardiess of
location of the activity or whether the activity is listed in the state’s coastal management program. State
federal consistency Hsts are required for federal license or permit activities under 15 CFR part 930,
subpart D. A listed federal license or permit activity proposed within the coastal zone is automatically
subject to state federal consistency review,

federal lands and waters and excluded federal lands: Federal lands and waters are those areas owned
or controlled by the federal government and are outside state jurisdiction. The CZMA does not grant
states any regulatory authority over federal lands or waters, but does give states federal consistency
review authority over federal actions on federal lands or waters that have coastal effects. Excluded
federal lands means that federal lands within the boundaries of a state’s coastal zone are not part of the
coastal zone and are not subject to state regulatory authority. Excluded federal lands are not, generaliy,
relevant for federal congistency purposes.

federal license or permit activity: An activity proposed by a non-federal entity applying for a required
federal license or permit that is subject to 15 CFR part 930, subpart D, including the requirements for
listed activities, unlisted activities and GLDs as discussed in this docutnent. For example, applications
for Army Corps of Engineers Clean Water Act section 404 permits or Rivers and Harbor Act section 10
permits, hydroelectric licenses from the Federal Energy Regulatory Commission, approval of airport
layout plans by the Federal Aviation Administration. Approval of OCS oil and gas plans by the Minerals
Management Service is a form of federal license or permit, but covered under a separate section of
NOAA’s regulations: 15 CFR part 930, subpart E.

geographic location description (GLD): A GLD is a specific geographic area outside the state’s
coastal zone (on state or federal lands or waters) that is described in the state’s federally approved
CZMA program. A GLD is used only for arcas outside the state’s coastal zone when a state wants to
subject listed federal license or permit activities to automatic federal consistency review, rather than seck
case-by-case permission from OCRM to review a federal license or permit activity. See 15 CFR §
930.53(a). A GLD is not an extension of a state’s coastal zone and is not a designated area (DA) under
an ACMP district plan. Under the ACMP, coasfal areas are GLDs for purposes of reviewing listed
federal license or permit activities. While GLDs may be proposed by districts, the GLD is not effective
until OPMP describes the GLI in the ACMP program document or state regulations, in conjunction with
the ACMP’s federal consistency list for federal license or permit activities, and OCRM approves the new
GLD pursuant to the program change regulations at 15 CFR part 923, subpart H. GLDs should be
limited in scope to those areas where federal license or penmit activities are expected to have coastal
effects. GLDs are not determinative for the application of federal consistency to federal agency
activities under 15 CFR part 930, subpart C.

NOAA: The National Oceanic and Atmospheric Administration, within the U.S. Department of
Commetce,

OCRM: The Office of Ocean and Coastal Resource Management, within NOAA’s National Ocean
Service. OCRM administers the CZMA.

OPMP: Alaska’s lead CZMA agency, DNR’s Office of Project Management and Permitting,
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subsistence use and subsistence policy: Subsistence use is defined in Alaska to include the customary
and traditional uses of fish and game in Alaska’s rural areas. If a person moves into a rural area and
adopts that way of living for their own, then that person, whether Alaska Native or non-Native, may
legally fish and hunt for subsistence. Pursnant to international treaties and federal law, only Alaska
Natives may hunt marine mammals, such as seals, whales, polar bears, and sea otters. The ACMP’s
proposed subsistence use policy is 11 AAC 112.270, stating “a project within a subsistence use area
designated under 11 AAC 114.250(g) must avoid or minimize impacts to subsistence uses of coastal
resources.” The subsistence use policy does not become enforceable until OPMP approves a district’s
plan and a DA within the district and OCRM approves the district plan and DA. Once approved, the
state’s and district’s subsistence use policy(ies) would apply to a federal action affecting the subsistence
use covered by the DA, as described in enclosure I11.

Technique A, B and C: State coastal management programs must implement their programs using any
combination of three mechanisms: (1) state establishment of criteria and standards for local
implementation—Technique A, 15 CFR § 923.42; (2) direct state land and water use planning and
regulation—Technique B, 15 CFR § 923 43; or (3) state review on a case-by-case basis of actions
affecting land and water uses subject to the management program—Technique C, 15 CFR § 923.44.



